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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR G HT TS ST~

Revision application to Government of India:

(1) s ScUTe Qe Afeaw, 1994 &t =T S A= S|Tg T AHET F G H YIRS H
IT-GTT & T GG oh eravia Qe siaae sTefis aie, Wika axer, & domery, werea [,
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() ﬁmﬁaﬁ%mﬁwwmﬁﬁﬁwmmmwﬁﬁmﬁﬂﬁ
YIS & GEX AUSTIR & AT o ST gT A1 #, AT Rl WOSTIR AT WosTX & w7y g (el e &
77 R SUSTIIR N @Y Wt Y oA o < g2 |l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

\3 of processing of the goods in a warehouse or in storage whether in a factory or in a

,{ jwarehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) T o HT T B AT TIRa ¥ aeR (arer v s @) Frafw R wr e an

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
- order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T SereT 4o (srdter) Fmmaett, 2001 F faw 9 % sava AR v der g8 ¥ &
sfadi ®, Hfoe snaer & 9fd eneer 9T RAts & O a9 & Noger-emeer o orfier areer 6 Q-ar
gfadl & a1 SfEa sraeT R ST =1iiwl Sk 91 '@rar g o ged Y ¥ sita oRr 35-3 §
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0 ScaTed o A=A, 1944 6 gm=r 35-81/35-3 & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swrea IResE § GA1g ATER F FATET D i, Al F ATA H EAT IO, Fed
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. -
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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me&ﬁ&wwﬁﬂﬁﬁvﬁwm%mﬁﬁﬁmﬁwmﬁ6.50 I T AT
e Teshe T graT =MRT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
*

(6) T o, Il I {5 T qaTehs Aurend g (Reee) & ui srfiar & wrmer
F FdeqiT (Demand) Td & (Penalty) & 10% & ST FAT erfard g1 greritsh, stfdreras g s
10 FUE ¥9C gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FealT ITTE Lo ST AATHT & TaiaT, ATHHT T T ot /T (Duty Demanded) |
(1) < (Section) 11D ¥ Tgq MaiiRa
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T 3l

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,;
(iiii amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =% emer 3 i srfier ATferERser & wHer Pl e AT Lo AT gve faarfaa gt ar /i fahg 1
e % 10% ST IR SfiX TR hael aUs [AaTid gl 7 U8 o 10% QT U hl ST Fhall gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” :
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mohammedjaved Sultanbhai Kureshi,
Aashiyana, Aakhunwada, inside Bharvadi Gate, Viramgam, Ahmedabad - 382150 (hereinafter
referred to as “the appellant”) against Order-in-Original No. 69/DC/D/VM/22-23 dated
10.02.2023 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Central GST, Division III, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

p Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding PAN No. AROPKS8029J.They were neither registered
with the service tax department not paid any service tax. On scrutiny of the data received from
the Central Board of Direct Taxes (CBDT) for the FY 2016-17, it was noticed that the
appellant has shown amount as “Sales of Services” in their ITR filed with the Income Tax

department as under:

Year Total sale of service as per | Total sale of service as per ITR Service tax short paid
ST-3

2016-17 0 12,50,627/- 1,87,594/-

Total 1,87,594/-

Accordingly, it appeared that the appellant has not paid the service tax on the above amount.
The appellant were called upon to submit copies of Balance Sheet, Profit & Loss Account,
Income Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letter issued by the department.

2.1 Subsequently, the appellént were issued a Show Cause Notice No.
[1I/SCN/AC/MohammedKureshi//206/21-22 dated 21.10.2021 demanding Service Tax
amounting to Rs. 1,87.594/- for the F.Y. 2016-17, under provisions of Section 73 of the Finance
Act, 1994, The SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1), Section 77(2), Section 78 of the
Finance Act, 1994 and late fee as per section 70 of the Finance Act,1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 1,87,594/- /- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of
Rs. 1,87,594/- /- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
Penalty of Rs. 10,000/~ was imposed on the appellant under Section 77(1) of the Finance Act,

1994; (iii) Penalty of Rs. 10,000/~ was imposed on the appellan c‘;t-.'on 77(2) of the
‘\‘_\4 CENY 4 v
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Finance Act, 1994 and (iv) late fee was also imposed as per section 70 of the Finance

Act, 1994 read with Rule 7C of the Service tax Rules, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o They submitted that the appellant Mr. Mohammedjaved Sultanbhai Kureshi is working
as supervisor with G R Services and R. B. Enterprises. He Got reimbursement of
Workers salary and his own salary from G R Services. Mr. Javed has received salary
after deduction of Provident fund and Professional tax. While filing the ITR for the
concerned period, by mistake, his tax consultant shown the full receipt as Business
receipt in place of receipt from salary. They have furnished Provident fund passbook
copy, Salary Certificate copy, G R Services Invoice copy, G R Services Purchase
Order copy etc.

Further they stated that they are not liable to pay service tax on above reimbursement.
They made reference of the case where the Delhi, CESTAT in case of M/s Seher v.
Commissioner of Service Tax Delhi [Service Tax Appeal No. 52708 of 2016 dated

June 13, 2022] held that, service tax is not payable on reimbursement of expenses.

e G R Services (All type of Industrial Services) and R. B. Enterprises are Providing
Manpower services to Various Industries. On behalf of above firms, Mr.
Mohammedjaved was working as Supervisor in Multiple projects of Firm i.e., TVS
Logistics Services LTD., Teva pharma India Pvt. Ltd, Leeway Logistics Ltd. as .He
was responsible to manage Manpower on the behall of both above firms. He has
received Reimbursement of Salary of labour in his Account and Withdrawn the same
and paid to them. He also received his own Salary after deduction of Provident Fund
and Professional tax on that amount. Therefore, he is not liable to pay service tax on
reimbursement of Expenses as per above. He has received Rs. 2.05 Lakhs as Salary

Reimbursement and Rs. 1.85 Lakhs as Petrol Reimbursement on which, he is not

Liable to Pay any Service tax.

4, Personal hearing in the matter was held on dated 03.01.2024. Slui Manthan Doshi,
authorized representative, appeared on behalf of the appellant. He reiterated the contents of
the written submission and stated that his client was a salaried employee and in the ITR the

amount was shown against the sale of service.

5. [ have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and
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penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the F.Y, 2016-17.

6. I find that in the SCN in question, the demand has been raised for the F.Y. 2016-17

‘based on the Income Tax Returns filed by the appellant. The appellant didn’t responded to the

letter issued by the department. Therefore the impugned SCN was issued considering the
value shown against “Sales of Services” value provided by the Income Tax Department.
Further the appellant also failed to file their submission at the time of personal hearing.

Therefore, the adjudicating authority adjudicated the matter ex-parte.

7 Now, as per submission filed by the appellant before me, the appellant was working as
supervisor/employee with G R Services and R. B. Enterprises during the concerned period.
He was responsible to manage Manpower on the behalf of both above firms at various cites.
He has received Reimbursement in his Account from above firms for Salary of labour, his
own salary and other expenses. He has received his salary after deduction of Provident Fund
and Professional tax on that amount which is established from his submission. Since the
appellant has received reimbursement from his employer as his salary, the same is out of
services specified in clause(105) of section 65 of the Finance Act,1994 and service tax is not
applicable on the same. Since the demand of Service Tax is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.
8. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2016-17, is not legal and proper and deserve to be set aside.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

10.  Srfier sal GIRT &St ot T 7dier o7 fAIaeTT SUXI<h adie o T Sar € |

The appeal filed by the appellant stands disposed of in above terms. o C t

Attested
)

(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad
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To,
M/s. Mohammedjaved Sultanbhai Kureshi, Appellant




Aashiyana, Aakhunwada, inside Bharvadi Gate,

Viramgam, Ahmedabad - 382150
The Deputy Commissioner,
CGST, Division-III,

Ahmedabad North
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