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Ny
a{ 'If+q€ wftv-wtqr + q+atv qRqq qt€r i et qI TW qt© ii vfl wnfbiff dtt q3m TIR vwq
gf&qTftqtWftV gvmlTftwrwqmwgaqrv6ar e, :mf+qi wIg %f%qa8'v6w {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vivB vr Mmr qTqm:-

Revision application to Government of India:

(1) Mr aqrQq Tw%fbfhm,1994#twra vmdt+qvw vu mint bvfl + vIagra=R
3q-wra + vqq HW % 3tmfa !qftwr BIr+qq vgtq wfM, VH€ vrml, fRv +qrqq, avu fRvnr,

+t2ft:qfRv, qtqv€hr Vm, tTq liFt, #fm: lrooor=#§tqFft RTlb ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE; of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl Tr©#Ftrf++ wat vqRft€rfm©Tt tf%a wvvFqr wv%wIlfvr fIM
WTFrHt w\wTnrEtqr©+qTiER VFl t, nfhawTKrN7rwvn+vTiq€ W qWgTt+
nf#it WTHrHt©vm©vfM%arT7g{81

/::::::).\ in case of any loss of goods where the loss occur in transit from a factory to a
4k,'$.h..\ warehouse or to another factory or from one warehouse to another during the course

F:gI gg! Fi3”’;'h'i=;"
#p\&%\ ,f p,.,?,,ing ,f .th, g,,d, in ' w”'h'us' o' in 't”'g' wh'th” in a f'ct'ry or in a

PU,V(v) VTIT%H®R8UynVhT +myrRH HRKWTm?QnqTuI '+ aqa-I T@©vmR
\\ ; N/’ @nqqw+fMbqwi#+q\Vna%qTvfMUgTr+tw+f+lffRvel
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In case of rebate of duty of excise on goods exported to mry country or territory
outside India of on excisable material used in the mulufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl q{v–E%rlq7T7f#qf8vTVN€+vTF(+nvqr FT7 #) f+M%rTTBnqr©8'l

In case of goods exported outside India export to Nepal or Bhutan> without
payment of duty.

(Er) diM@nm#®nqvqr@#TTvm%f&vqt3la%f&aqFq#tTj{{BRIt3atqT qt tlr
8Taq+f+m#Wfqq WW,Wftq#aVqTftvqt yyy ww vntfRvvfDRqq (+ 2) 1998

Fra I09nTfllHfh TIT81

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under uld such

order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +-ibf wwm erv–F @tg) fbmRdt, 200 I + fhm 9 % +tHier fRtRffg VTq tt@FT RT.-8 + a
xfM# #, tRv mtv % vfl qTt© 9fqa fix>r & d+r vrv # $fl7qd-qTtqt q4 &rOd qTjqT # #-ir
xfhft + vrq 3tqv Bjr+m fbiT vm nf#1 w& vrq vrm'R vr 1@r qfhf # #,nh &Tir 35-T t

fI&fft€=$t%y=rRmh€®% vrq ant-6nvm#tvft$t8+tqTfiRI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated md shdl be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fqv7w8m+vrq qd+q7wqq6 vr@@tvr wt %q§d WIt 200/- =M uvvmER
qTq3iT%Y+gw%qqqvr@&@ru8atrOOO/- $1'M umm#HHI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqw, Wh@rTqTq©v+tnqtwftdkrRmTf&wv%vfl@ftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h€br©qr€q qr© qf&fhm, 1944 qt Era 35-dt/353 % Bin:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3©fqf©© qftqq + gaTT{ WWT< % mrm =Ft wftv, wftBit % qTIj& q dhT 9l73, +.ihr

©wa Tvr Rf tqTqt wftdhr qnTfBqqn (fM) +t qf8m #fkr =ftfbm, qlvqHrTq + 2"' vr@r,

q{qTdt vm, www, ftl€nqnN, q§VnqTq-.3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at. 2rldfloor, Bahumali Bhawan, Asarwa, (3irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-., Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bulk draft in favour of Asstt. Registar of a branch of any nominate public
sector bulk of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. /-'-" -__
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(3) Tft TV wtqr + q{ is Bijeeft qr WiTtW 6tTT i qt Tag jd qtqqr + f+T =Rv vr vr$TV ul{sl
br ifbn ww qTfjq TV vw hIBEgsft f# faw q€tqnf&qqt h faT vqTf+qfiwft6fbr
-rnrTf§qw$tvqwftvWWhWnt=&Tq w+mfhnvmre I

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.IOO/- for each.

(4) vrqr@ T@ vf#fhm r970 qqr TRitfb7 qt BjigHt -1 % +oh ftuffin fM glen aa
qr+or vr q©qtw qqTf+'rtf fbhm VTIBvrft b ©TtW + + ;r+R 4t qq vfhp: v 6.50 qt vr @rqBrq

mfl@@„®nf#{ '

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq aIttdf&vqrqqtqtfhtw wta+fbMt #taI fItvm WFfqafQRITvrm{qtdhn
qr@, ##r mgm qrq3t$tqT@ Wft#h-mTfhWn (%MffRf#) fhrv, 1982 +fRfjr 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

\

(6) tfhnqwWF ®nqvqraIR++gwR wftdhawrTf§qwr(fBria) Rh vftwftdt + gwr+

+ q#ITHr (Demand) q+ + (Penalty) ST 10% if gTr HaT aTf+Wt %1 €rdtf%, Tf8q©T $ wiT

10 Bay VIV {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mr WITT glyn 3t<tqTqI + StaiR, qTTfqT RPTr BMf gt Thr (Duty Demanded) I

( 1) # (Section) lID %T€Tftwff\? ITfir;

(2) fhn Tme bda hfta=RufPN;
(3) $TqThftaf+Fft#f+Br6#a6dbrqfirl

gIl$vqr'dtte wft©’tq§&l$vvr #tgqmqTWft©’qTf©VqtIbfRT $qr{4mfhn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)
(ii)
(lil)

amount determined under Section 11 D;
amount of erroneous Cenmt Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) tv mtv % vfl wftvvTf©qwr+vq© q8 qM gwr qr©qr@vfRqTftF®'qt #hr f#RTTV

qj@# 10% !TrmRatqd%q©wvfqqTft7©qR Py% 10% vmmK#tqT€qOil

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” /'S' ; iT-E"...\

):\
<1'; iii\

:Ill?::ii://
i ? ’+

3



F.No. GAPPL/COM/STP/3852/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. IVlohammedjaved Sultanbhai Kureshi,

Aashiyana, Aakhunwada, inside Bhar'vadi Gate, Viramgam, Ahmedabad - 382150 (hereinafter

refers'ed to as “the appellant”) against Order-in-Original No. 69/DC/D/VM/22-23 dated

10.02.2023 (hereinafter referred to as “the impugned order”) passed by the Deputy

Commissioner, Central GST, Division III, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business

activity of service provider holding PAN No. AROPK8029J. They were neither registered

with the service tax department not paid any service tax. On scrutiny of the data received from

the Central Board of Direct Taxes (CBDT) for the .FY 2016-17, it was noticed that the

appellant has shown amount as “Sales of Services” in their ITR filed with the Income Tax

department as under:

Year

2016- 17

Total

Total sale of se

ST-3

0 12,50,627/.

Service tax short paid

,87,594/-

1 ,87,594/

Accordingly, it appeared that the appellant has not paid the service tax on the above amount.

The appellant were called upon to submit copies of Balance Sheet, Profit & Loss Account,

Income Tax Return, Form 26AS, for the said period. However, the appellant had npt

responded to the letter issued by the department.

2.1 ' Subsequently, the appellant were issued a Show Cause Notice No.

III/SCN/AC/MohamrnedKureshi//206/21-22 dated 21.10.2021 demanding Service Tax

amounting to Rs. 1,87.594/- for the F. Y. 2016-17, under provisions of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1), Section 77(2), Section 78 of the

Finance Act, 1994 and late fee as per section 70 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,87,594/- /- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of

Rs. 1,87,594/- /- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act,

1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellajr ' gqn 77(2) of the
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O

Finance Acl .1994 and (iv) late fee was also imposed as per section 70 of the Finance

Act, 1994 read with Rule 7C of the Service tax Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

a They subnlitted that the appellant Mr. Mohammedja\'ed Sultanbhai Kureshi is working

as supervisor with G R Services and R. B. Enterprises. He Got reimbursement oi

Worker's salary and his own salary from G R Services. Mr. Javed has received salary

after deduction of Provident fund and Professional tax. While filing the ITR for the

concerned period, by mistake, his tax consultant shown the full receipt as Business

receipt in place of receipt from salary. They ha#e furnished Provident fund passbook

copy1 Salary Certificate copy, G R Savices Invoice copy, G R Services Purchase

Order copy etc.

Further they stated that they are not liable to pay service tax on above reimbursement.

They made reference of the case where the Delhi, CESTAT in case of M/s Scher v.

Comndssioner of Service Tax Delhi [Service Tax Appeal No. 52708 of 2016 dated

June 13) 2022] held that, service tax is not payable on reimbursement of expenses.

a G R Services (All type of Industrial Services) and R. B. Enterprises are Providing

Manpower services to Various Industries. On behalf of above firms, Mr.

M.oharnnledjaved was working as Supervisor in Multiple projects of Firm i.e., TVS

Logistics Services LTD., Teva pharma India Pvt. Ltd, Leeway Logistics Ltd. as .He

was respon$ible to manage Manpower on the behalf of both above firms. He has

received Reimbursement of Salary of labour in his Account and Withdrawn the same

and paid to them. He also received his own Salary after deduction of Provident Fund

and Professional tax on that amount. Therefore, he is not liable to pay service tax on

reimbursement of Expenses as per above. He has received Rs. 2.05 Lakhs as Salary

Reimbursement and Rs. 1.85 Lakhs as Petrol Reimbursement on which, he is not

Liable to Pay any Service tax.

4. Personal hearing in the matter was held on dated 03.Ol.2024. Sllri IVlanthan Doshi,

authorized representative, appeared on behalf of the appellant. He reiterated the contents of

the written submission and stated that his client was a salaried employee and in the ITR the

amount was shown against the sale of service.

5. i have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confll'lning the demand of service tax against the appellant along with interest and
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penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the F. Y, 2016-17.

6. 1 find that in the SCN in question, the demand has been raised for the F. Y. 2016-17

'based on the Income Tax Returns filed by the app611ant. The appellant didn’t responded to the

letter issued by the depallment. Therefore the impugned SCN was issued considering the

value shown against “Sales of Services” value provided by the Income Tax Department.

FuNher the appellant also failed to file their submission at the time of personal hearing.

Therefore, the adjudicating authority adjudicated the matter ex-parte.

7 Now, as per submission filed by the appellant before me, the appellant was working as

supervisor/employee with G R Services and R. B. Enterprises during the concealed period.

He was responsible to manage Manpower on the behalf of both above arms at various cites.

He has received Reimbursement in his Account from above firms for Salary of labour, his

own salary and other expenses. He has received his salary after deduction of Provident Fund

and Professional tax on that amount which is established from his submission. Since the

appellant has received reimbursement from his employer as his salary, the same is out of

services specified in clause(105) of section.65 of the Finance Act,1994 and service tax is not

applicable on the same. Since the demand of Service Tax is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2016-17, is not legal and proper and deserve to be set aside.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

lo. WftVqatra6#=8tq{WftVmfMTn@ntV€ft%+fbnwrare I

The appeal filed by the appellant stands disposed of in above terms. r_lh /„.. i

-’i.at
(Vmtq ihT )

Attested

r)/
(hAanish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. NZlohammedjaved Sultanbhai Kureshi, Appellant
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B

Aashiyana, Aakhunwada, inside Bharvadi Gate,

Viram}iam, Ahmedabad - 382150

The Deputy Commissioner,

CGS'l', Division-Ill,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST. Division III, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

5) Guard File

6) PA ale




